STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
PHYLLI S PETERMAN,
Petiti oner,
VS. Case No. 97-4600

DEPARTMENT OF HEALTH,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

Upon due notice, WIlliam R Cave, an Admnistrative Law
Judge for the D vision of Adm nistrative Hearings, held a fornal
hearing in this matter on February 9, 1999, in Bartow, Florida.

APPEARANCES

For Petitioner: Robert J. Antonello, Esquire
Ant onel | o, Fegers and Cea
Post O fice Box 7692
W nter Haven, Florida 33883-7692

For Respondent: Roland Reis, Esquire
Departnent of Health
1290 ol fview Avenue, 4th Fl oor
Bartow, Florida 33830-0293

STATEMENT OF THE | SSUE

Shoul d Petitioner's application for variance fromthe
standards for onsite sewage treatnent and di sposal systens be
gr ant ed?

PRELI M NARY STATEMENT




On June 27, 1997, Petitioner made application for a permt
for construction of an onsite sewage treatnment and di sposal
system (OSTDS) with the Departnent of Health (Departnent) which
was denied by letter dated July 16, 1997. The denial letter gave
Petitioner the option of filing an application for variance from
the standards for an onsite sewage treatnent and di sposal system
or requesting a hearing on the denial of her application for the
permt. Petitioner chose the option of filing an application for
a variance. By letter dated August 7, 1997, the Departnent
denied Petitioner's application for a variance. By letter dated
August 25, 1997, Petitioner requested a formal hearing under
Chapter 120, Florida Statutes, on the Departnment's denial of her
application for variance.

By a Notice dated Cctober 9, 1997, the Departnent referred
this matter to the Division of Adm nistrative Hearings (D vision)
for the assignment of an Adm nistrative Law Judge and for the
conduct of a hearing.

The matter was schedul ed for hearing, but before the matter
could be heard, the parties filed a joint Stipulation for
Vol untary Dismssal Wthout Prejudice and the Division's file was
closed by Order Closing File issued on March 2, 1998. On a
Motion to Reopen File dated Novenber 25, 1998, an Order Reopening
File was issued on Decenber 18, 1998, and the matter schedul ed

for hearing on February 9, 1999.



At the hearing, Petitioner testified on her own behal f but
did not present any other witness. Petitioner's Conposite
Exhibit 1 was received as evidence. The Departnent presented the
testimony of Mark Shaller. The Departnment's Exhibits 1-6 were
recei ved as evidence.

There was no transcript of this proceeding filed with the
Division. The parties were granted an extension of time within
which to file their proposed recomended orders with the
understanding that the tine constraint inposed under
Rul e 28-106.216(1), Florida Adm nistrative Code, was waived in
accordance wth Rule 28-106.216(2), Florida Adm nistrative Code.
The parties tinmely filed their Proposed Recormended Orders under
the extended tine frane.

FI NDI NGS OF FACT

Upon consi deration of the oral and docunmentary evi dence
adduced at the hearing, the follow ng relevant findings of fact
are nade:

1. The Departnent, through its local health units, is the
agency in the State of Florida responsible for permtting or
granting variances frompermtting standards set forth in
Chapter 64E-6, Florida Adm nistrative Code, for Onsite Sewage
Treat nent and Di sposal Systens (OSTDS).

2. Sonetinme around 1970, Petitioner purchased a nobile hone
park (Park) in Wnter Haven, Florida. The Park presently

contai ns 68 spaces for nobile hones, all of which are occupi ed.



3. The Park is situated due south of Lake Shipp. There are
two canal s runni ng approxi mtely east and west through the
interior of the Park. Another canal borders the Park on the
north side.

4. Included with the purchase of the Park was a Sewage
Treat nent System (STS) which is permtted and regul ated by the
Department of Environnmental Protection and is presently operating
at its maxi mum capacity serving the 68 nobile honmes |ocated in
t he Park.

5. Sonetinme around 1980, Petitioner purchased a parcel of
land (Property) imrediately north of, and across a canal (this is
the canal that borders the north side of the Park) from the
Park. The Property borders a basin to Lake Shipp. The Property
is zoned for nobile hone usage and such is the purpose for which
Petitioner purchased the Property.

6. Petitioner has designed the Property such that it wll
accommodat e three nobile honme lots (Lots nunbered 69, 70, and 71)
which Petitioner intends to operate as part of the Park.

7. Initially, Petitioner requested approval of the
Departnent of Environnental Protection to connect the newlots to
the existing STS. However, since the existing STS was al ready at
capacity, the Departnent of Environnental Protection denied
Petitioner's request to connect the additional three lots to that
system However, the Departnent of Environnental protection

advi sed Petitioner that it would have no objection to the



installation of septic tanks approved by the Departnent of Health
to serve the additional |ots.

8. Subsequently, Petitioner proceeded to obtain the
necessary approvals fromthe |ocal governing authorities and a
permt fromthe Departnment for the installation of septic tanks
on the Property.

9. Petitioner was successful in obtaining the necessary
approvals fromthe | ocal governing authorities but was not
successful in obtaining a permt for the installation of septic
tanks on the Property fromthe Departnent. By letter dated
July 16, 1997, the Pol k County Heal th Departnent denied
Petitioner's Application for Onsite Sewage Treatnent D sposal
System Permt for the follow ng reason: "Donestic sewage flow
exceeds 10, 000 gal |l ons per day."

10. The denial letter also advised Petitioner that she
coul d request a variance through the Variance Revi ew Board or
request an admni strative hearing pursuant to
Chapter 120, Florida Statutes, on the Departnment's denial of her
application for a permt to install septic tanks on the Property.
Petitioner elected to file an application for a variance from
Section 381.0065(3)(b), Florida Statutes, with the Variance
Revi ew Boar d.

11. By letter dated August 7, 1997, the Departnent denied
Petitioner's application for variance for the follow ng reasons:

The Variance Revi ew and Advi sory Conm ttee
for the Onsite Sewage Treatnent and D sposa



Program has recomrended di sapproval of your
application for variance in the case of the
above reference property. The granting of
vari ances from established standards is for
relieving hardshi ps where it can be clearly
shown that the public's health will not be

i npai red and where pollution of groundwater
or surface water will not result, where no
reasonabl e alternative exists, and where the
hardship was not intentionally caused by the
action of the applicant.

The advisory commttee's reconmendati on was
based on the failure of the information
provided to satisfy the commttee that the
hardshi p was not caused intentionally by the
action of the applicant, no reasonable
alternative exists for the treatnment of the
sewage, or the discharge fromthe systemwl|
not adversely affect the health of the
public.

| concur with the advisory conmttee's
recomendati on and hereby deny your variance
request.

12. Subsequently, Petitioner requested and was granted a
formal hearing pursuant to Chapter 120, Florida Statutes, on the
denial of Petitioner's application for a variance.

13. The Petitioner intends to |locate the OSTDS on the
Property.

14. The tank and drain field for the OSTDS will be | ocated
approxi mately 125 feet fromthe basin.

15. The Gty of Wnter Haven's Sewage Systemis not
available to the Property.

16. The Park's existing STS does not have adequate capacity

to accept the sewage that will be generated by the Property.



17. There is no publicly-owned or investor-owned sewage
system capabl e of being connected to the plunbing of the
Property.

18. Petitioner testified that the estimated cost of
i ncreasing the capacity of the Park's Sewage Systemto
acconmodat e service to the three additional [ots was $30, 000.00 -
$40, 000. 00. However, Petitioner presented no evidence as to how
the estimte was determ ned.

19. The projected daily donestic sewage flow fromthe
Property is less than 1,500 gall ons per acre per day.

20. The Property contains 1.78 acres and there will be |ess
than four lots per acre.

21. In a letter dated Cctober 17, 1997, fromW R Cover, a
pr of essi onal engi neer with Cover Engineering, Inc., M. Cover
expresses the follow ng opinion:

The | ocation of these proposed nobil e hones

is such that a septic systemw || not cause

adverse effects or inpacts on the environnment

or public health. The unit wll be |ocated

so as not to significantly degrade

groundwat er or surface waters. There is no

reasonabl e alternative for the treatnent of

the sewage in view of the fact that it would

be an additional financial burden to attenpt

to connect these units to the existing sewage

treat ment plant
M. Cover did not testify at the hearing. However, the letter
was received as evidence w thout objection fromthe Departnent.

22. Petitioner has failed to present sufficient evidence to

show that: (a) no reasonable alternative exists for the



treatnent of the sewage, and (b) the discharge fromthe Onsite
Sewage Treatnent and Di sposal Systemw || not adversely affect
the health of the applicant or the public or significantly
degrade groundwater or surface waters.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng pursuant to Sections 120.57(1), Florida Statutes.

24. Sections 381.0065(1)(3)(b)(d) and (4)(g)1.2., Florida
Statutes provide as foll ows:

(1) LEG SLATIVE INTENT.- It is the intent of
the Legislature that where a publicly owned
or investor-owned sewerage systemis not
avai |l abl e, the departnent shall issue permts
for the construction, installation,
nodi fi cation, abandonnent, or repair of
onsite sewage treatnent and di sposal systens
under conditions as described in this section
and rul es adopted under this section. It is
further the intent of the Legislature that
the installation and use of onsite sewage
treatnent and di sposal systens not adversely
affect the public health or significantly
degrade the groundwater or surface waters.

* * %
(3) DUTIES AND PONERS OF THE DEPARTMENT OF
HEALTH. - The departnent shall:

* * %
(b) Performapplication reviews and site
eval uations, issue permts, and conduct
i nspections and conpl ai nt i nvestigations
associated wth the construction,
installation, maintenance, nodification,
abandonnent, or repair of an onsite sewage
treatment and di sposal systemfor a residence
or establishnent with an estimated donestic
sewage flow of 10,000 gallons or |ess per
day, or an estimated comrercial sewage flow
of 5,000 gallons or |ess per day, which is
not currently regul ated under chapter 403.




* * %

(d) Gant variances in hardship cases under
the conditions prescribed in this section and
rul es adopted under this section.

* * %

(4) PERMTS; | NSTALLATI ONS; AND CONDI TI ONS
* * %
(g)1. The departnment may grant variances in
hardshi p cases which may be | ess restrictive
than the provisions specified in this
section. . . . A variance may not be granted
under this section until the departnent is
satisfied that:

a. The hardship was not caused
intentionally by the action of the applicant;
b. No reasonable alternative, taking in
consideration factors such as costs, exists

for the treatnent of the sewage; and

c. The discharge fromthe onsite sewage
treatment and di sposal systemw || not
adversely affect the health of the applicant
or the public or significantly degrade the
groundwat er or surface waters. . . .

2. The departnent shall appoint and staff
a variance review and advisory comm ttee,
whi ch shall neet nonthly to recommend agency
action on variance requests. . . . The
commttee shall consider the criteria in
subparagraph 1. in its recomended agency
action on variance requests and shall also
strive to allow property owners the full use
of their |and where possible. (Enphasis
fur ni shed) .

25. Rule 64E-6.002(21), Florida Adm nistrative Code,
provi des as foll ows:

For the purposes of this Chapter, the
foll ow ng words and phrases shall have the
meani ng i ndi cat ed:

* * %
(21) Establishment. A multi-famly housing,
apartnment, condom ni um or townhouse conpl ex,
a nobile hone park or recreational vehicle
park, a non-residential comrercial or
institutional devel opnment or places of
busi ness or assenbly. An establishnment
i ncludes all buildings or structures and the
| and appertaining thereto and shall an owners




association or other legal entity which is
responsi bl e for mai ntenance and operation of
t he devel opnent’' s sewage treatnent and

di sposal facilities. (Enphasis furnished).

26. In reviewng Petitioner's application for a permt to
install septic tanks on the Property, the Departnent considered
the Park and the Property as one nobile home park and thereby one
establi shnment and determ ned that the estimated donestic sewage
flow fromthat establishnment exceeded the all owabl e donestic
sewage flow of 10,000 gallons or |ess per day authorized by
Section 381.0065(3)(b), Florida Statutes. Having made that
determ nation, the Departnent then took the position that it was
not authorized to issue the permt unless Petitioner requested
and was granted a variance for the conbi ned donestic sewage fl ow
fromthe nobile home park to exceed the 10,000 gallons or |ess
per day and denied the permt application.

27. The Departnent offered Petitioner the opportunity to
either challenge its denial of the application by requesting an
adm ni strative hearing pursuant to
Section 120.57, Florida Statutes, or to request a variance from
the 10,000 gallons or |less per day requirement fromthe Variance
Revi ew Board under Section 381.0065(4)(g)1.2., Florida Statutes.
Petitioner elected to request a variance fromthe Variance Revi ew
Board and did not challenge the Departnent's position that the
Property and the Park constituted a nobile honme park and thereby

was one establishnment and that the conbi ned fl ow of donestic

sewage fromthat establishnment exceeded the maxi mum fl ow of
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donmesti c sewage authorized by Section 381.0065(3)(b), Florida
St at ut es.

28. The burden of proof is on the party asserting the
affirmative of an issue before an adm nistrative tribunal

Fl ori da Departnment of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 2d DCA 1981). To neet this burden, the
Petitioner nust establish facts to show her entitlenent to a
variance fromthe requirenents of Section 381.0065(3)(b), Florida
Statutes, by a preponderance of evidence. Section 120.57(1)(h),
Fl orida Stat utes.

29. Although the Departnment did not object to M. Cover's
| etter being received into evidence, the fact remains that M.
Cover's letter and his opinion are hearsay evidence and w t hout
nmore cannot formthe basis for a finding of fact.
Section 120.57(1)(c), Florida Statutes. There was no ot her
evi dence presented to show that the requirenents of
Section 381.0065(4)(g)1l.b.c., Florida Statutes had been net.
Therefore, assum ng arguendo that Petitioner has shown that
denying her the variance would create a hardship and that the
hardshi p was not caused intentionally by Petitioner's action, she
has failed to neet the requirenents of Section
381.0065(4)(g)1.b.c., Florida Statutes.

RECOVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is recommended that the Departnent of Health enter a
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final order denying Petitioner's application for variance from
the requirenents of Section 381. 0065, Florida Statutes and
Chapter 64E-6, Florida Adm nistrative Code.

DONE AND ENTERED this 30th day of March, 1999, in

Tal | ahassee, Leon County, Florida.

WLLIAM R CAVE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6947

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of March, 1999.

COPI ES FURNI SHED:

Angela T. Hall, Agency derk
Departnent of Health

2020 Capital G rcle, Southeast
Bin A02

Tal | ahassee, Florida 32399-1703

Dr. Robert G Brooks, Secretary
Departnent of Health

2020 Capital G rcle, Southeast
Bin AOO

Tal | ahassee, Florida 32399-1701

Pet e Peterson, General Counsel
Departnent of Health

2020 Capital G rcle, Southeast
Bin AO2

Tal | ahassee, Florida 32399-1701

Robert J. Antonello, Esquire
Ant onel | o, Fegers and Cea
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Post O fice Box 7692
Wnter Haven, Florida 33883-7692

Rol and Rei s, Esquire

Departnent of Health

1290 Col fview Avenue, 4th Fl oor
Bartow, Florida 33830-0293

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Reconmmended Order. Any exceptions to
this Recommended Order should be filed with the agency that w |
issue the Final Order in this case.
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